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STATEMENT OF THE CASE

Nature of the Case
Raymond Gene Corbus appeals from the district court's Order of Restitution
following his plea of guilty to felony eluding and misdemeanor reckless driving.
Mr. Corbus asserts that the district court erred in ordering restitution in the amount of
$18,203.67 for injuries suffered by a passenger in Mr. Corbus' vehicle that chose to exit
the vehicle while it was still moving.

Statement of the Facts and Course of Proceedings
In June of 2006, Mr. Corbus was charged by Information with felony eluding,
misdemeanor reckless driving, and driving without privileges.

(R., pp.16-18.)

On

June 19,2006, Mr. Corbus entered a plea of guilty to reckless driving. (R., pp.19-21.)
The State then filed a Motion in Limine and indicated that it intended to use Mr. Corbus'
plea of guilty to reckless driving, wherein he admitted to the court that he was traveling
30 miles an hour over the speed limit and was unsure of his maximum speed, to prove
the elements of felony eluding.

(R., pp.44-46.)

Mr. Corbus then filed a Motion to

Dismiss, arguing that his prosecution for felony eluding violated double jeopardy
because the factual predicate the State alleged for the reckless driving, which
Mr. Corbus pled guilty to, was the same as it had alleged in the felony eluding charge.

(R., pp.47-48, 60-70, 85-86.)
The State filed an Objection to Motion to Dismiss and following a hearing, the
district court entered an order denying Mr. Corbus' Motion to Dismiss. (R., pp.75-88.)
Mr. Corbus then entered into a conditional plea of guilty to felony eluding, wherein the
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State agreed to recommend a unified sentence of five years, with one and one-half
years fixed. (R., pp.102-104.) The State also agreed to follow the recommendation by
the Presentence Investigation Report (hereinafter, PSI) evaluator. (R., pp.98-99, 102104.) At sentencing, the district court imposed a unified sentence of five years, with one
and one-half years fixed, suspended the execution of the sentence, and placed
Mr. Corbus on probation for five years. (R., pp.105-110; 7/16/07 Tr., p.13, L.4 - p.15,
L.10.) On July 20,2007, the district court entered its written Judgment, Suspended
Sentence, Order of Probation and Commitment. 1 (R., pp.111-118.)
A few weeks after the district court placed Mr. Corbus on probation, the State
filed a Motion for Warrant for Probation Violation and Report of Probation Violation.
(R., pp.121-122, 135-137.) The State alleged that Mr. Corbus violated his probation by
failing to report to the probation office.

(R., pp.135-137.)

On August 13, 2007, the

Restitution Report was filed which indicated that Mr. Corbus owed restitution in the
amount of $18,203.67 for injuries suffered by the passenger of Mr. Corbus' vehicle who
chose to jump out while the vehicle was still in motion. (R., pp.138-146.) Mr. Corbus
challenged the requested restitution, citing the district court to State v. Shafer.2
(R., pp.155-156, 162-165.) The district court found that there was a "sufficient causal
connection" between Mr. Corbus' criminal conduct and the injuries suffered by the
fleeing passenger and ordered restitution in the full requested amount, $18,203.67.
(R., pp.162-165.) The district court filed the Order of Restitution on December 14, 2007.
(R., pp.162-165.)

Unfortunately, Mr. Corbus did not file a Notice of Appeal timely from the district court's
July 20, 2007 Judgment, Suspended Sentence, Order of Probation and Commitment.
2 State v. Shafer, 144 Idaho 370, 161 P.3d 689 (Ct. App. 2007).
1

2

On December 17, 2007, the alleged probation violation was dismissed and
Mr. Corbus remained on probation.

(R., p.167.) Mr. Corbus then filed a Motion to

Correct Judgment, indicating that the word "conditional" was left out of the district
court's initial Judgment, Suspended Sentence, Order of Probation and Commitment.
(R., pp.169-170.) The district court granted Mr. Corbus' motion and filed a Corrected

Judgment, Suspended Sentence, Order of Probation and Commitment, inserting the
word "conditional" into its order. (R., pp.171-178.) On January 22, 2008, Mr. Corbus
filed a Notice of Appeal, timely from the district court's Order of Restitution and the
Corrected Judgment, Suspended Sentence, Order of Probation and Commitment.
(R., pp.183-186.)
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ISSUE
Did the district court err by imposing restitution in the amount of $18,206.67?
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ARGUMENT
The District Court Erred By Imposing Restitution In The Amount Of $18,206.67
A.

Introduction
The district court ordered that Mr. Corbus pay restitution in the amount of

$18,206.67 for injuries suffered by a passenger who "bailed out" of Mr. Corbus's vehicle
while it was still in motion. The district court erred in imposing any restitution upon
Mr. Corbus for the passenger's injuries as they were not resulting from Mr. Corbus'
criminal conduct of eluding, but rather an independent act committed by the passenger
on his own accord.

B.

The District Court Erred By Imposing Restitution In The Amount Of $18,206.67
In August of 2007, the district court received a Restitution Report which indicated

that Mr. Corbus owed restitution in the amount of $18,206.67 for injuries suffered by the
passenger of Mr. Corbus' vehicle who chose to jump out while the vehicle was still in
motion. CR., pp.138-146.) Defense counsel for Mr. Corbus objected to the requested
restitution, arguing that it was not resulting from Mr. Corbus' criminal conduct.

CR., pp.155-156.) The district court found that there was a "sufficient causal connection"
between Mr. Corbus' criminal conduct of felony eluding, and the injuries resulting from
the passenger jumping out of Mr. Corbus' vehicle while it was still in motion.

(R., pp.162-165.)

The district court ordered that Mr. Corbus pay $18,206.67 in

restitution. (R., pp.162-165.) Mr. Corbus asserts that the district court erred in ordering
any restitution because there was no evidence that the passenger's injuries were the
result of Mr. Corbus' criminal conduct, but rather, as Mr. Corbus asserted in the district
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court, the result of an independent, voluntary act of the passenger to jump out of the
vehicle as it was moving, in order to potentially escape for allegedly violating his
probation. (R., pp.155-156.)
The decision whether to require restitution is within the trial court's sound
discretion. State v. Hamilton, 129 Idaho 938, 942, 935 P.2d 201, 205 (Ct. App. 1997).
The determination of the amount of restitution is a question of fact for the district court.
State v. Bybee, 115 Idaho 541,544,768 P.2d 804, 807 (Ct. App. 1989). The exercise

of discretion must encompass consideration of the amount of economic loss sustained
by the victim as a result of the offense, the financial resources, needs and earning
ability of the defendant, and other factors deemed appropriate by the court. Id. Idaho
Code (I.C.) § 19-5304(7).

Findings on the amount of restitution, if supported by

substantial evidence, will not be disturbed on appeal. Bybee at 544, 768 P.2d 804.
Idaho Code § 19-5304 guides restitution that can be ordered in a criminal case.
Under I.C. § 19-5304(1)(a):
"[e]conomic loss" includes, but is not limited to, the value of property
taken, destroyed, broken, or otherwise harmed, lost wages, and direct outof-pocket losses or expenses, such as medical expenses resulting from
the criminal conduct, but does not include less tangible damage such as
pain and suffering, wrongful death or emotional distress.
Id. (emphasis added).

Idaho Code § 19-5304(1)(e) defines a victim to mean "The

directly injured victim which means a person or entity who suffers economic loss or
injury as a result of the defendant's criminal conduct. ..." Id. (emphasis added).
Idaho Code § 19-5304(2) cautions that "a defendant shall not be required to make
restitution in an amount beyond that authorized by this chapter." Id.

Further, "[tJhe

court may, with the consent of the parties, order restitution to victims, and/or any other
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person or entity, for economic loss or injury for crimes which are not adjudicated or are
not before the court." I.C. § 19-5304(9).
Recently, the Idaho Court of Appeals acknowledged that a criminal defendant
cannot be required to pay restitution for damages not resulting from the criminal conduct
to which that defendant pled guilty to. See State v. Shafer, 144 Idaho 370, 161 P.3d
689 (Ct. App. 2007) In Shafer, the defendant pleaded guilty to leaving the scene of an
injury accident and the district court ordered restitution in injuries derived from the
accident itself. Id. 144 Idaho at 371-372, 161 P.3d 690-691. On appeal, Shafer argued
that the district court erred in ordering restitution for injuries resulting from the accident,
not from the criminal conduct to which Shafer pleaded guilty. {d. Interpreting I.C. § 195304, the Court of Appeals agreed with Shafer and concluded that the district court did
not have statutory authority to order restitution because "the victim's losses did not
result from the criminal act to which [Shafer] pleaded guilty." Id.
Here, like in Shafer, the restitution in question is not the result of Mr. Corbus'
criminal conduct, but derived from an independent, voluntary act by the injured party. In
the instant case, Mr. Corbus pled guilty to felony eluding based on the State's allegation
that he,
willfully attempted to elude a pursuing police vehicle after being given a
visual signal to stop, and in doing so either (a) traveled in excess of thirty
(30) miles per hour above the posted speed limit, to wit: in excess of 100
m.p.h. in a 55 and/or 65 m.p.h. speed zone(s) or (b) drove his vehicle in a
manner as to endanger or be likely to endanger the property of another or
the person of another, to-wit: the Defendant drove in a reckless manner
including speeding in excess of 100 m.p.h., passing other vehicles, and
turning off his headlights after sunset.

(R., pp.16-17, 102-104.) At some point during the chase, Mr. Corbus slowed his vehicle
down and the passenger, Terry Clark, jumped out the passenger door.
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(5/21/06

Tr., p.21, Ls.1-15.)

In his report, Officer Christopher Banks wrote that Mr. Clark,

"misjudged the speed of the vehicle and got out of the vehicle at approximately 40 to 50
mph." (R., p.6.) At the time of the incident, Mr. Clark was on felony probation for an
earlier felony DUI.

(Updated Presentence Investigation Report (hereinafter, UPSI),

pp.1-2; R., p.6.) Mr. Corbus and Mr. Clark had been at a bar earlier in the night and had
consumed alcoholic beverages, which would have been a violation of Mr. Clark's
probation. (R., pp.6-7; UPSI, pp.1-3.)
Thus, as is evident from the record in this case, there is no evidence that
Mr. Clark's injuries were the direct result of Mr. Corbus' felony eluding, but instead were
derived from an independent, voluntary act on the part of Mr. Clark, which Mr. Corbus
asserted in the district court was attempt by Mr. Clark to avoid a possible future
probation violation for consuming alcohol.

(See R., pp.155-156.)

Certainly, if

Mr. Corbus vehicle had crashed into another vehicle, causing injury to Mr. Clark or
another party, Mr. Corbus would be liable for any restitution derived from the accident
as it would be economic loss resulting directly from Mr. Corbus criminal conduct.
However, here, where the injuries suffered by Mr. Clark were derived from an
independent voluntary act by Mr. Clark, and there is no evidence offered that they were
the result of Mr. Corbus' felony eluding, it cannot be said that the injuries suffered by
Mr. Clark were the result of Mr. Corbus criminal conduct.

Accordingly, Mr. Corbus

asserts that the district court erred in imposing restitution upon Mr. Corbus derived from
injuries suffered resulting from Mr. Clark's voluntary act.
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CONCLUSION
Mr. Corbus respectfully requests that this Court vacate the district court's Order
of Restitution.
DATED this 30th day of December, 2008.

ERIt: D. FREDERICKSEN
Deputy State Appellate Public Defender
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